MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.699/2012. (D.B.)

Udaykumar Rajaram Gupte,

Aged about 56 years,

Occ-Executive Engineer (under suspension),
R/o Flat No.21, Narayan Apartment,

Gitti Khadan Layout, Pratap Nagar,

Nagpur-22. Applicant.

-Versus-

1. The State of Maharashtra,
Through its Secretary,
Public Works Department,
Mantralaya Mumbai-400 032.

2. The Secretary to the State of Maharashtra,
Planning Department,
Mantralaya Mumbai-400 032.

3. The Commissioner
Nagpur Division, Nagpur.

4. The Collector,
Nagpur. Respondents

Shri K.V. Kotwal, the Ld. Advocate for the applicant.
Shri H.K. Pande, the Ld. P.O. for the respondents.
Coram:-Shri J.D. Kulkarni,

Vice-Chairman (J) and

Shri Shree Bhagwan, Member (A)




2 0O.A.N0.699/2012.

JUDGMENT

(Delivered on this 6™ day of November 2018.)

Per:Vice-Chairman (J)

1. The applicant was appointed in Public Works Department
as a Junior Engineer (Civil) on 24.8.1978 and was promoted as
Executive Engineer on 28.8.2007 and was posted in the office of
Collector, E.G.S. (Vigilance Squad), Nagpur. According to the
applicant, he has rendered unblemished service from 1978 to 2007.
But all of a sudden on 16.5.2011, the Divisional Commissioner,
Nagpur Division, Nagpur (R.3) served suspension order on the
applicant and in the meantime, the applicant was transferred as
Executive Engineer, Works Bank Project Division, Nagpur on
31.5.2011. The applicant preferred an appeal against the order of
suspension as per the provisions of Rule 4 (1) of the Maharashtra
Civil Services (Discipline and Appeal) Rules, 1979 (in short “D & A
Rules”) on 12.7.2011 and thereafter also gave a representation for
cancellation of his suspension on 15.7.2011 and thereafter gave
reminders on 4.10.2011 and 31.12.2011. But his suspension was
not cancelled or revoked. @ The applicant has, therefore, filed this

O.A.
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2. In the O.A., the applicant claimed that the suspension
order dated 16.5.2011 (Annexure A-1) issued by the Divisional
Commissioner, Nagpur Division, Nagpur (R.3) and reference based
letter dated 4.5.2011 issued by Collector, Nagpur (R.4) at Annexure
A-2 be quashed and set aside and the applicant be reinstated with
continuity in service. He has also claimed arrears of salary and
allowances.

3. Due to subsequent development in the proceedings, the
applicant amended the O.A., since the charge-sheet was served on
him in the departmental enquiry. The applicant has, therefore,
prayed that the charge-sheet (A-12) served on him be quashed and
set aside, since it was not issued by a legally empowered officer and
also claimed that the respondents be directed to reinstate him. A
further direction was claimed that the respondents be directed to
supply copies of the documents as per Annexure A-13 and rejection
letter for supply of documents Annexure A-14 and 15) be quashed
and set aside. The applicant also claimed advance of provident fund
vide letter dated 27.7.2011 and it is requested that the respondents
be directed to take a decision on such a request. It was further
requested that the departmental enquiry against the applicant may

be stayed.
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4. In reply affidavit filed by respondent No.3, the
respondents tried to justify the action taken against the applicant. Itis
stated that memorandum of charges dated 17.9.2012 has been
served on the applicant and a departmental enquiry has been
initiated by the competent authority. It is stated that the applicant is
already getting subsistence allowance as per rules, since he is jointly
and severally responsible for huge loss caused to the Government
wroth of Rs. 2,08,73,951/-, enquiry cannot dropped.

5. Additional reply has been filed by respondent No.3,
wherein it is stated that as per Rule 6 (3) of the D & A Rules, the
respondent No.3 is the competent authority to quash the
departmental enquiry.

6. Heard Shri K.V. Kotwal, the learned counsel for the
applicant and Shri H.K. Pande, the learned P.O. for the respondents.
We have also perused the notice of argument filed by the applicant.

7. From the facts on record, it is clear that the applicant
has been kept under suspension vide order dated 16.5.2011 and
till today he is under suspension. The applicant has filed an appeal
against the order of suspension before the competent authority on
12.7.2011. But no decision was taken on the said appeal. Even

though the applicant had filed reminders on 15.7.2011 and
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13.12.2011. No departmental enquiry was contemplated against the
applicant till the charge-sheet was served on him on 3.12.2012 and
admittedly till today, no progress has been made in the departmental
enquiry. In the meantime, the applicant has retired on superannuation
on 31.8.2013.

8. So far as the suspension order is concerned, it is
clear that the applicant has been kept under suspension on
16.5.2011 and a charge-sheet was served on him on 3.10.2012, i.e.,
almost after a period of 19 months. Even the appeal filed by the
applicant against the order of suspension has not been decided.
Even for argument sake, it is accepted that the charges against the
applicant are serious in nature, no action has been taken against the
applicant for initiating departmental enquiry within stipulated period
of 90 days and on the contrary the applicant has been kept on
prolonged suspension. The learned counsel for the applicant has
placed reliance on the judgment of the Hon’ble Apex Court in case

of Ajay Kumar Choudhary V/s Union of India through its

Secretary and another reported in (2015) 7 SCC 291 and

submitted that the continued suspension beyond the period of 90
days is contrary to law laid down by the Hon’ble Apex Court. He has

also relied on number of judgments which includes the judgment in
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(2015) 3 SCALE 742 in case of Premnath Bali V/s Reqgistrar, High

Court of Delhi and others, judgment in O.A. No. 245/2016 and

455/2016 delivered by this Tribunal at Principal Seat at Mumbai

on 5.12.2016 in case of Naresh Alwandar Polani V/s State of

Maharashtra in O.A. N0.35/2018 decided by this Tribunal in case

of Dilip Jagannath Ambiwale V/s State of Maharashtra and

others delivered on 11.9.2018, Judgment of the Hon’ble Apex

Court in Union of India and others V/s B.V. Gopinath and others

reported in Civil Appeal No. 7761, 7762, 7763,7764, 7765, 7766

and 7767 of 2013 delivered on 5.9.2013. We have carefully gone

through all theses judgments. Time and again, it has been
pronounced by the Hon'ble Apex Court that continuation of
suspension beyond 90 days is disregarded. In O.A. N0.35/2018 as
already referred to above, this Tribunal has observed the same and
directed that the applicant therein shall be deemed to have been
reinstated after completion of 90 days of actual suspension with all
consequential benefits thereof. To follow beyond that, suspension
date would exist 90 days after the date of order of suspension. In the
present case, the applicant was kept under suspension on 16.5.2011
and even an appeal against the suspension has not been decided

and the suspension continued for a prolonged period. In such
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circumstances, suspension should not have continued after 90 days
from the date of suspension order and it can be presumed that the
applicant stood reinstated after completion of 90 days of actual
suspension and shall be held entitled to all consequential benefits.

9. The learned counsel for the applicant submits that
the applicant has been kept under suspension w.e.f. 16.5.2011 and
no decision was taken and even though the charge-sheet is served
on the applicant as per Annexure A-12, page 90 on 3.10.2012, but till
today no departmental enquiry has been completed. The learned
counsel for the applicant placed reliance on the judgment delivered

by the Hon’ble Apex Court in case of Premnath Bali V/s Reqistrar,

High court of Judicature at New Delhi (supra). In the said case,

in para No.33, the Hon’ble Apex Court observed as under:-

“Keeping these factors in mind, we are of
considered opinion that every employer (whether
State or private) must take sincere endeavour to
conclude the departmental enquiry proceedings
once initiated against the delinquent employee
within a reasonable time by giving priority to such
proceedings and as far as possible it should be
concluded within six months as an outer limit.
Where it is not possible for the employer to
conclude due to certain unavoidable causes arising

in the proceedings within the time frame then efforts
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should be made to conclude within reasonably
extended period depending upon the cause and the

nature of enquiry but not more than a year.”

The learned P.O., during the pendency of the O.A.

has placed on record the communication dated 20.11.2018 at page

Nos. 135 to 137 (both inclusive). From the said letter, it seems that

the department has to examine 11 witnesses in the joint enquiry of

delinquents including the applicant. It is stated that, the applicant has

been charged to have been involved in the financial loss to the tune

of Rs. 2,08,73,951/-. Itis requested for time to complete the enquiry.

Exact contentions of the such communication are as under:-

8. ST Yeh{OTd AN, 3CIGHAN TANH I AT fo¥eliad
IO 3Tel, T YHWUNd  FII  R,0¢,03,R4%/- TIAGAT
AN AfAfATdar A vH. tH. g9, dohleled dnIas
SR, 38, AT TE. I IMTHAE, dodlelld  deIds
3SR, fFaqR e feey 3feRT / Faan 4 &
. fAAT, dodlelld 398dTeleh, ATHATIOIh deilehi0T TA$TET,
ARMYT 9 I HEUEey fAfte A gelle disgY g
fSea®erl SrTe@rdler 3ad 4. a[cd, 4. 3Erend, A
ST d SR IOPRT / FHAR IAT IIATT HIAA
FEA T e T holell 3¢, IS €47 q€F J FIE
HUHN g HAIN FJFAYO! g GUFHIU FEER ST
AT, AT gHON  IFd AL T § FIFAIY g GUHYOT
SETEER &dTd. cIiell <Iid &hded Solldd 3T FAer
STBITel AT, AT UTATASYIUN Fdel AT HHTU[H
holell 3R, HIIWAUAT Sdell oGl O § Hcd
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FAERTSE AR JaT (Fdvah), ae e’ue =ar fager 3 =
RIS Joolted FOM  INGAUEF . AT IS
HGFdrd  AYST  HAD AV HL/FER6/08 2.
?0.8.20¢2 T Follgd I faeg TRIedHer fawaeh

FIIATEr T el 3Te.

g, I YO THOT ¢¢ HENT / AR I Aeg
THTAIT faomeiy dinel g% g% #oard el 31e
AT AFHT A Teliad oA el 38 A
3CAFAR TGRIA [T, HRISRT HAAAT cArdadiel R
g IR FIEUT IR AT AR @S diel oy
HEWTH AW AWl wgEd I &
VEA/37.HLR/FIA/AE /23 &, 30.2.2083 TAT AT
s fumfr e 3fed, amgy aih dieeh
IVFR FUF T ITGROHRT (8, Segigsy
HRTOE, ARYY AN Hielehd! TSR FgOE g
Felell 3. T FRTER  Ademgar f& ge.v.08¢
ORI YU &3 3Measald faami disefiear  arREw
el faamir died 3fOeRr, aARMR et Sguara
geAad Fell e, dag FemhT diewll geomd gy
THR AEER  FeIhd!  JFA  AHhgA  Gomy
FXAUTHON 0T IOy gaRT  3eleduraclt wiaer  qot
STAART TleIhdl AR I e 30 39Ty
I T WIed ST ad diaelt 3gara Riease Rdvas
IR Idds eI AT A3 Afaa ford sremasd
dETel & 9ETdT Ad Ar 3 Ui faerei @il
RN, AP I D 97 6 9R.20.09¢ edd AT

FRTIAT FBIdel 3Tl 3R,

€. UclRE fasmela el 3SR, aAegy Fielr
FATAATHR [ARTT Slelath  @ierdr A A6l alr gar
qART: AT AT FHRATERICIR  Fadd FBAuATd I3 3
AGeard Fremadlid dieet  qof &ea Ao qua
FBHAUATT Isel. ddd  Ued Uefe dieel ARSRT
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I AUEgER A FAEEd  3fdH e
footareeRar  fraeT 3 Afgearar Femat awoarEr T
g, dufy g & Afgearar Frem@dr qoid: eI
UFIAT G, AT Yaonaed diereiy wrdarer g SasArer
Hqaeel depell  ¥ErAhs gE 3. Al 3CIAHAR
TSR [, AR HFAIAT  Frdeadlel R <lepelr
quT gIard cATIATOT Jaulid 0T SUAmenRdl a7 SriTer g
fFATT & AR FHTaadT YeT oIy [adr 3R,
daa Al 3GIHAR WA I[td, SRGN AT
Jdallel QWRIY [9aRIa gar @ YaoTdiel 39gRTdl Jaha
gl I YT SIRd A Jiday uATd  3iTelell
RIEqser fAuges SRR & AT 9 ~grARd 3Tede

11. The learned P.O., therefore, requested that time
may be granted to complete the enquiry as requested.

12. From the facts discussed in foregoing paras, it will
be crystal clear that already the respondents have taken long time to
initiate the enquiry. Even though charge-sheet has been served on
the applicant on 3.12.2012, i.e. after about 17 months. No further
progress has been made in the departmental enquiry. However,
conserving the severe allegations against the applicant, we are of the
opinion that it will be interest of justice and equity to direct the
respondents to complete the enquiry within stipulated period at any
cost and the applicant cannot be kept on waiting for the results

thereof any more.
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13. It seems that during the pendency of the enquiry,
the applicant claimed certain documents as per Annexure A-13 and
the same were rejected vide Annexure A-14 and Annexure A-15. We
have perused the rejection letter. Vide letter dated 22.10.2012
(Annexure A-14), the respondents allowed the applicant to inspect
the documents. Vide Annexure A-15, the communication dated
17.10.2012, the respondents also agreed to enhance the suspension
allowance. But the suspension has been quashed, the applicant will
be entitled to all financial reliefs claimed by him consequent upon
reinstatement and, therefore, nothing remains in the prayer for
guashing Annexure A-15.

14. Since the applicant’s suspension is deemed to be
revoked / cancelled, by the respondent authorities, the respondents
may take necessary decision regarding applicant's request for
advance taken of provident fund vide letter dated 27.7.2011.
Necessary decision thereon shall be taken within two months from
the date of this order.

15. On a conspectus of discussion in foregoing paras,
we are of the view that the application needs to be partly allowed and

hence, we proceed to pass the following order:-

ORDER



(i)

(i)

(iv)

v)
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The O.A. is partly allowed.

Suspension order of the applicant issued by
respondent No.3 dated 16.5.2011 (Annexure A-
1) and reference based letter dated 14.5.2011
issued by Collector, Nagpur (R.4) (Annexure
A-2) are quashed and set aside after 90 days of
the date of passing said order.

It is hereby declared that the applicant shall be
deemed to have been reinstated in service on
completion of 90 days of suspension period for
the date of order dated 16" May 2011.

The applicant will be entitled to claim all
admissible dues, due to revocation of such
suspension.

The respondents are directed to take a decision
on the applicant's request for advance taken
from provident fund account vide letter dated
27.7.2011, within two months from the date of

this order.



(Vi)

(vii)

(viii)
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Considering the fact that the applicant is under
suspension from 16.5.2011 and a departmental
enquiry has not yet been completed against the
applicant, the respondents are directed to
complete the enquiry in all respects within a
period of six months from the date of this order in
any circumstances.

If the respondents failed to complete the
departmental enquiry within six months from the
date of passing of this order, the departmental
enquiry shall stand quashed without reference to
the order of this Tribunal.

No order as to costs.

(Shree Bhagwan) (J.D.Kulkarni)

Member (A)

Dated:- 6.11.2018.

pdg

Vice-Chairman (J)
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